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April 19, 2007 ECEIV E |
Song Her ' _ '
Clerk of the Board , APR 19 2007
Executive Office ‘
State Water Resources Control Board ' ' .
P.O. Box 100 . SWRCB EXECUTIVE

Sacramento, CA 95812-0100
RE: Scoping Comments for Proposed Wetland and Riparian Area protection Policy
Dear Ms. Her: '

The Mendocino County Department of Transportation (MDOT) appreciates the opportunity to
provide the attached written comments on the SWRCB proposed Wetland and Riparian Area
Protection Policy Scoping document.. These comments are intended to expand and compliment
the Five Counties Salmonid Conservation Program (5C) Directors comments provided to the
SWRCB Board at its April 9th hearing on this matter — MDOT is a partner in that effort.

MDOT has expended considerable resources in the last seven years on Habitat Conservation
efforts. Our department has endorsed the 5C “Water Quality and Stream Habitat Protection
Manual for County Road Maintenance in Northwestern California Watersheds” which is
currently being incorporated into the Federal Endangered Species Act Section 4(d) incidental
take limits for listed salmonids. Our road maintenance crews have been trained in BMP’s
through our involvement in the Garcia TMDL Basin Plan and the NPDES II permit our county
has signed. The following projects are COMPLETE for fish passage, erosion and sedimentation
reduction: : :

. Tenmile Road. This was supported by 5-Counties with Low Impact To Hydrology
(LITH) prescribed treatments with input from American Association of State Highway and
Transportation Officials (AASHTO) Guidelines for Geometric Design of Very Low Volume
Local Roads (under 400 average daily traffic). Implantation completed September 13, 2002.
(Contract with Calif. Fish & Game (CFG) $48,350.00). (Contract with RWQCB for EPA 319(h) -
funds - $199,200.00 - $146,475.00 - 2002 County cash budget match

. Fort Bragg — Sherwood Road. This was applied for by 5-Counties with Low Impact To

Hydrology (LITH) prescribed treatments with input from American Association of State

Highway and Transportation Officials (AASHTO) Guidelines for Geometric Design of Very

Low Volume Local Roads (under 400 average daily traffic). Phase I implantation completed

Nov. 1, 2002. (Contract with RWQCB for EPA 319(h) funds - $247,947.00 - 40% match
$99,180.00 - 2002 County cash budget match
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. Branscomb Rold - Modification of three culverts on Branscomb Road west of
Laytonville at Windeta Creek (MP 19.70), Taylor Creek (MP15.03), and Bear Creek (MP 14.50)
with baffles. The projeet was done with $43,200.00 in financial participation by the California
Department of Fish &';?Game Coastal Salmon Recovery Program funds and the Mendocino
County Department of Transporta’uon contributed $5,000.00 in kind professmnal services.

. Deer Creek The Mendocino County Department of Transportation with $97,485 in

financial participationtby the California Department of Fish & Game Coastal Salmon Recovery

Program funds, AGREEMENT NO. P0130432, and a CIAP/NOAA Award NA170Z2065 of
mﬁfbvements for Salmonid passage to the Deer Creek culvert on

vk, MP 2.60, west of Laytonville. The Mendocine County Department of

d $ 94,060 in kind professional match. $64,000 - 2003 County cash

o

Dlgger Creek 'E:'he Mendocmo County Department of Transportation with $ 191,665. 00
in ﬁnan-clal participation by the California Department of Water Resources & California Coastal
~Conservanicy through™Fhe Safe Neighborhood Parks, Clean Water, Clean Air and Coastal

~ Protection Bond Act of 20007 (2000 Parks Bond Act) funds, made Habitat improvements for

Salmonid passage to the Digger Creek culvert on Ocean Drive, MP 0.13, south of Fort Bragg.
The Mendocino Coun;;y}Department of Transportation contributed $ 42,028 in kind professional
match. $40,500 - 2008:County cash budget match

. Johnson CreekOrr - The Mendocino County Department of Transportation with $87,000
in financial participatiést by the California Department of Fish & Game Coastal Salmon
Recovery Program ﬁlmizs for this project made habitat improvements for Salmonid passage on
Springs Road — Build! 2@05 $87,000.00

. Albion River &g Marsh Creek - The Mendocino County Department of Transportation
with $510,000 in financial participation by the California Department of Fish & Game Coastal
Salmon Recovery Progrhm NOAA, and Costal Conservancy funds for this project on Flynn
Creek Road made habitat improvements for Salmonid passage to the subject culverts. The
Mendocino County Dﬁpwrtment of Transportation contributed $ 342,000 in kind professional
match. Construction st begun in September, 2006 and completed in the channel by October
15, 2007. ;

As documented above %tlae Mendocino County Department of Transportation, in conjunction with
the 5C, has contributedd thousands of dollars in effort to the recovery of salmon stocks. We hope
that you recognize that good progress is bemg made by grant incentives and that more rules and
regulations over Weﬂﬁd and riparian areas is not the best way to continue to accomplish water -
quality and habitat. comervatlon goals.

SM

Respectfully Subrmttedi,

Howard N. Dashiell,
Director




Five Counties Salmonid Conservation Program (5C):

P.O.Box 2819

- Weaverville, CA 96093 :
(530) 623-1351 Exx. 5 FAX (530) 623-1353
email: mlancaster@trinitycounty.org

The following written comments are provided to compliment Five Counties Salmonid Conservation
_ Program Director Lancaster’s, April 9™ verbal comments at the SWRCB hearmg on the Proposed
Wetland and Riparian Area Protection Policy.

1. The 5C supports the SWRCB efforts to develop a statewide definition, within the existing
regulatory framework, of wetlands and riparian areas, to provide clarity on SWRCB jurisdiction and to
ensure protection of beneficial uses under the California Water Code. At a minimum the lack ofa
definition of wetland and r1par1an area makes its difficult to assess the effects of the Alternatives outlined
in the Scoping document.

2. The SWRCB proposes the simultaneous development of a state-wide definition of wetlands and
riparian areas as well as deﬁning and broadening the extent of its authority as it relates to management of
wetlands and riparian areas'. We believe that the SWRCB should uncouple these actions. It is not clear
that the SWRCB has authority regarding beneficial uses of riparian area habitat connectivity and
“protection of riparian areas™”. This authority to regulate the land and habitats is outside of the SWRCB
existing authorities and is the responsibility of Fish and Game and local General Plans. While the
SWRCB may regulate the waters of the state, Fish and Game regulates the plants, animals and habitats.
. Local governments regulate floodplain management and development through zoning.

If the Board asserts that it already has the authority to address management of habitats and lands within
riparian areas, then the proposed range of alternatives is inadequate because only Alternative 4 addresses -
riparian area protection efforts that exercise that authority.

3. Analysis within all alternatives should address how federal or other state mandated, legislated, or
judicial requirements will directly, or indirectly, affect the ability to meet the SWRCB’s objectives of
addressing wetlands and riparian areas. Potential conflicting regulatory processes should be identified
and analyzed. Examples include:

‘o In 2006, the Legislature approved expansion of the “defensible” space fire safety and vegetation
management requirements of CDF from a 30’ radius to a 100’ radius from a home (Public
Resources Code §4291). Many existing homes, will need to reconcile the protection of riparian
areas and compliance with vegetation management;

e As recognized above, the California Water Code applies to a broader set of waters than does the federal CWA, but
the full extent of these waters is not always clear, particularly with respect to wetlands and riparian areas.” (P.6 of
SWRCB Wetland and Riparian Area Protection Policy Scoping Document).

% The federal CWA does not explicitly define riparian areas. However, riparian areas that meet the criteria for
wetlands or are located below the ordinary high water mark of a water body are considered to be waters of the
United States and are regulated by the CWA. The State and Regional Water Boards concurrently protect these
riparian areas through the section 401 water quality certification program. However, most riparian areas do not meet
the federal wetland criteria and are not located below the ordinary high water mark. The State and Regional Water
Boards protect these riparian areas as necessary to protect water quality and support beneficial uses, but the State
Water Board has not established a statewide definition of riparian areas, which makes identification and protection
efforts inconsistent. (P.6 of SWRCB Wetland and Riparian Area Protection Policy Scoping Document).
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s CA Assembly Bili 1866 (2002) expanded state law to atlow second dwellmg units on parcels
zoned for a singlé:unit and mandated that this action shall generally be a ministerial, rather than a
discretionary, agtion (Government Code §65852.2) . This change allows development despite
imconsistencies with local General Plans and Zoning and could affect implementation of SWRCB
riparian area pre&ectmn

e The US Army (forps of Engineers’ Readiness Branch requires flood control agencies to maintain
Corps levees.  Fhis may include regular removal of trees, wood, and other habitat elements that
will, in many inStances, conflict with water quality, wildlife, and fisheries objectives that are
common to soni¢ local, state, and federal agency policies. A June 2002 Appellate Court decision
ordered Santa Cfuz and Monterey Counties to pay for flood damages from the 1995 Pajatro River
flood. The couf:-é found the counties were liable for damages for failing to keep the river channel
clear-enough to hdndle flooding. The county contended that the flood was an act of nature and
that 27 other sta‘ie"‘and federal agencies have a role in managing the river;

e Many private pr@pertles lie entirely within areas with constrained land use.. Local governments
must consider the'i issue of regulatory “takings” when existing parcels lie entirely within these
areas. This caniéceur on parcels within 100 year floodplains and critical habitat areas. While
regulations for Eﬁe protection of public resources will not necessarily result in a ‘takmg” claim,
they may contnliute to such determinations.

4. The No Action Alftematlve s (# 1), discussion (p.8 SWRCB Wetland .:md Rzparzan Area
Protection Policy Scopngocument) fails to include discussion or analysis of other existing regulatory
or statutory, policies in &Szessmg “Lack of statewide consistency in definitions of beneficial uses for
wetland and riparian area ﬁmctlons” Without an adequate analysis of all existing relevant state and local
authorities, the status of:current wetland and riparian area protections and identification of additional .
needs to meet water quality objectives cannot be assessed. This lack of assessment also occurs within the
related and parallel work af the North Coast Reg10na1 Water Quality Control Board.

5. A new altematmp :jshould be developed to include an assessment of the effectiveness of all
existing regulatory, quasi-regulatory, and restoration efforts at all levels of government that address the
wetland and riparian areds. “Gaps” that may occur within the emstmg efforts should be identified. It is
clear that the SWRCB’s. 2@03 assessment of gaps in wetland and nparlan area protections did not include
all state, local, or federaliactions implemented to protect these areas’. The 2003 assessment also did not
analyze the conditions tlmt would exist with full 1mp1ementat10n of regulatory programs that were not in
place at the time.

In addition, the analys1s :Should address how federal, other state, or local mandates or legislative
requirements directly, or:indirectly, affect the ability to meet the SWRCB wetland and riparian area
objectives. Some examples of existing actions that may meet the SWRCB stated objectives include:

o EPA Phase II Stormwater Program for small municipal separate storm sewer systems (MS4s).
This program ha&been established for many smaller communities but has not been fully
implemented. Altematwe 1 should assess the predicted change to water quality and quantity as it
relates to wetlandi and riparian areas with the xmplementatlon of this existing regulatory
requirement; :

! Governor Schwarzenegg&t éAct10n Plan for California’s Environment directed state agencies to fill any gaps in
wetlands protection. The Sthftg Water Board’s 2003 Report to the Legislature on Regulatory Steps Needed to Protect
and Conserve Wetlands N@t Sub]ect to the Clean Water Act (State Water Board 2003) identified several such gaps
in wetland and riparian a.resa protectlons (P.5 of SWR CB Wetiand and Riparian Area Protection Policy Scoping
Documem)

P2of3




s Sediment, Temperature, and Other TMDL’s: Many of these have been completed and not fully
implemented. Alternative I should assess the predicted change to water quality and quantity as it
relates to wetland and riparian areas with the implementation of this existing regulatory
requirement;

e The CA Fish and Game Commission’s adopted Coho Recovery Strategy Range-Wide
Recommendations, which have been only partially implemented. Alternative I should assess the

- predicted change to water quality and quantity as it relates to wetland and riparian areas with the
implementation of this existing recovery strategy,;

e “Recommendations to Help Avoid Significant Fish, Wildlife and Native Plant Resource Impacts
for the California Environmental Quality Act (CEQA) Projects in Del Norte, Humboldt, Trinity,
Siskiyou, Shasta, Tehama, Lassen and Modoc Counties by California Department of Fish and
Game, Northern California-North Coast Region (Region I1.)” These were submitted to the
counties in 1994 and again in 2003." Alternative I needs to include an assessment of the
unplementatlon of these recommendations {for projects that require CEQA) as it relates to
wetland and riparian areas;

o Federal regulatory review processes including federal Endangered Species Act compliance under
Sections 7,9, or 10; '

e Other regulatory agency programs that protect wetland and riparian area habitats including:

o - those of the Coastal Commission,

- o CA Department of Fish and Game Streambed Alteration Agreements;

o “Streamside Management Area Ordinance of the County of Humboldt” and similar
county and city ordinances regarding riparian and wetland habitats;

o0 County Grading Ordinances;

o General Plan policies, setbacks, and zoning districts that protect riparian area functions;

o “Water Quality and Stream Habitat Protection Manual for County Road Maintenance in
Northwestern California Watersheds,” which is currently being incorporated into the
Federal Endangered Species Act Section 4(d) incidental take limits for listed salmonids
and the Direct Inventory of Roads and Treatments. Both 5C products have been
incorporated into the Scott River TMDL.

6. A new alternative should be developed that includes the assessment of existing protections as
described in #5 above and also evaluates the use of incentive and voluntary actions in combination with
existing regulatory authorities in lieu of new regulations. The Fish and Game Commission, within the
range of the coho salmon, has approved strategles to restore riparian habitat that utilizes cooperation and
incentives with other agencies and landowners.* The 5C and many non-governmental organizations’
work to develop incentive based approaches to habitat protectlon and restoration should also be
con51dered

7. Incorporate the comments from the North Coast and San Francisco Bay Regional Water Quality
Control Boards’ public scoping meetings regarding their parallel process. Much of the verbal comments
provided to the SWRCB at its April 9* meeting were not scoping comments but rather were position
statements on one, or more, of the draft alternatives.

.8 The 5C believes that support for a particular alternative is pre-mature and that the purpose of the
meeting was to determine a reasonable range of alternatives for addressing the protection of beneficial
uses of wetlands and riparian area. Prior to the assessment described above, it is pre-mature to determine
that additional regulations will be necessary.

* CA Coho Recovery Strategy Chapters 7 and 8.
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